Employment issues
This factsheet provides general information
relevant to workers employed by national
system employers under the terms of the
Fair Work Act. Rights and obligations may
be altered by the terms of any relevant
award, workplace agreement or policy.
This information is not necessarily relevant
to contractors and their arrangements.
Only specialist legal advice can provide
information specific to your situation.
If business operations are badly affected and
an employer has no work for some or all
employees, does the employer have to pay
them when they can’t provide work for reasons
beyond their control?
Generally, yes (see the exceptions below).

If there is a lot of cleaning up to do at a business
premises before it can return to normal work, can
an employer ask employees to help with that?
Generally, yes. However, before asking employees to
participate in clean-up work, an employer must be satisfied
that they are competent to do so and physically capable of
doing the work. If necessary, the employer should inquire
about any physical limitations employees have before
allocating work they would not usually perform. Some tasks
might also involve specific safety requirements, safety
induction or specific training (eg in safely using equipment
or cleaning substances, or preventing contamination from
dirty water). Remember, workplace health and safety
obligations will continue to apply, and significant criminal
penalties can result from breaching health and safety laws.

Because of the floods or cyclone, an employer
can’t provide an employee with their usual work,
but they have other work the employee can do.
Can the employer ask or direct the employee
to do that work instead?
Generally yes, provided the employee is capable (by
experience, training or qualification) of doing the work and
it presents no safety risks. (See the previous question for
more information).

Can an employer direct an employee to work at
a location other than their normal place of work
if, because of floods or cyclone, it can’t be used?
Generally, yes. However, the employer should check
any applicable award/agreement to see if it provides
otherwise. If it does, an employer’s ability to direct an
employee to work at another location will be limited
by the award/agreement’s terms.
Depending on the alternative work location, some
employees may not be able to access the location
(or do so easily) or may spend a significantly longer
time travelling to work, therefore incurring additional
costs or attracting additional pay entitlements. In these
circumstances, an employee may be able to refuse
to work from the other location or may be entitled to
reimbursement of additional travel costs incurred
and/or payment for additional travel time.

Can an employer allow or require an employee
to work from their home while business premises
are flood or cyclone affected?
Generally, yes, although depending on a range of
variables, some safety issues might arise over which
an employer has no control. Given the strict liabilities
imposed by workplace health and safety laws, this
could expose an employer to liabilities they know very
little or nothing about.

Can an employer force an employee to take paid
annual or personal leave if they can’t usefully
employ the employee for a period for reasons
beyond their control?
Generally, an employer can direct an employee to take
a period of annual leave. An employer cannot, in these
circumstances, direct an employee to take personal or
carer’s leave.
An employer can direct an employee to take a period of
annual leave if the direction is reasonable. A direction
to do so may be reasonable if a business is being shut
down for a period of time. While a common example is
a Christmas shut down period, business closure due to
a natural disaster is also likely to be reasonable.
However, employers should carefully review the
provisions of any applicable award or enterprise
agreement before directing employees to take annual
leave, as it might contain more detailed provisions about
a direction to take annual leave. Many awards require
employers to give employees a specified period of notice
(such as four weeks) before they can be directed to take
annual leave. In these cases, the required notice periods
would usually negate the effectiveness of forcing an
employee to take annual leave to cover a forced absence
from work.

Does an employer have to make any
adjustments to leave entitlements of
employees who were on paid leave of
any kind during flood or cyclone
interruptions to a business?
With some exceptions, the answer
is generally no. However, an
employee cannot be on annual
leave if they are on any other
form of leave (except parental
leave) at the same time. For
example, an employee on annual leave
who becomes entitled to take paid sick
or carer’s leave during or as a result of
a flood or cyclone event, may apply to take sick
or carer’s leave for the relevant period and ask
that an employer credit their annual leave
entitlement accordingly.

Similarly, an employee on annual leave called up as
a member of the State Emergency Service or other
‘recognised emergency management body’ to assist
in managing a natural disaster would be eligible to
take community service leave.
An employee in this position might request to have
their annual leave balance adjusted for the period they
were on community service leave, although community
service leave is generally unpaid. (For more information,
see back page).

What entitlements does a casual employee have
to take leave?
Usually, casual employees are not entitled to paid sick
or annual leave. Casual employees are entitled to two
days carer’s leave, two days unpaid compassionate leave
and unpaid community service leave. Where a casual
employee requires more time off work, an employer may
allow a casual employee to take a further unpaid period
of leave.

While business operations are restored, an
employer has nothing else for some or all of their
employees to do. Can the employer ‘suspend’
their employment without pay while they are
unable to provide work? If so, how would an
employer go about that?
Generally, yes. Section 524 of the Fair Work Act allows
an employer to stand down (or ‘suspend’) an employee
without pay in specified circumstances. This includes
where an employer has had to close its workplace for
a reason for which the employer could not reasonably
be held responsible. Recent (and ongoing) flood or
cyclone interruption to a workplace is likely to meet
this description.
However, if an employment contract or enterprise
agreement provides for a stand down in the case of
flood (or in circumstances that would include a flood
or cyclone), the contract or enterprise agreement’s
terms will apply instead. Employers should review their
employment contracts and any applicable enterprise
agreement to determine if they contain stand down
provisions and these should be followed if any
employees need to be stood down.
If an employer needs to suspend an employee without
pay, the employer should confer with the employee to
inform them of the decision and the reasons behind
it. This might also be a time to discuss other options,
including those outlined earlier relating to alternative
work arrangements or using available leave entitlements.
To the extent that it is possible, an employer should
give affected employees an estimate of the period for
which their employment may be suspended. An employer
should keep in regular contact with employees during
this period to keep them up to date with the business
recovery process.
Some employees suspended from their employment on an
unpaid basis in these situations may choose to resign so
they can get other paid work. They are entitled to do so.

If a business has been so badly affected that it
will not be reopening at all or won’t be able to
operate for some time, can an employer dismiss
employees on the grounds that their services
are not going to be required for the foreseeable
future? What are the implications of that?
Yes, subject to compliance with applicable industrial
requirements relating to redundancy situations.
In many cases employers will have obligations to consult
affected workers and genuinely consider redeployment
opportunities. On termination, employers will have
obligations to give up to five weeks’ notice or pay in
lieu, and, for employers with 15 employees or more,
to pay up to 16 weeks severance or redundancy pay.

An employee’s home was badly affected by floods
or cyclone. Are they entitled to paid or unpaid
leave to sort out the personal problems caused by
the floods?
Generally, yes. Paid carer’s leave is available where
an employee is required to provide care or support for
members of their immediate family or household because
of an unexpected emergency. A significant flooding or
cyclone event will qualify an employee to take carer’s
leave to deal with the aftermath and to support their
immediate family or household. Carer’s leave is limited,
and comes out of the personal leave entitlement.
An employee who has accrued annual leave available
may apply to take it in these circumstances (with an
employer’s agreement). An employer can also agree
to allow an employee to take annual leave in advance.
Long serving employees (with more than 10 years
continuous service) who are entitled to take paid long
service leave may apply (with an employer’s agreement)
to take leave in these circumstances. Long serving
casual employees in Queensland are also usually entitled
to paid long service leave.
If an employee was injured or falls ill during floods,
cyclone or the clean-up process, they may also be
entitled to take paid sick leave (subject to their leave
balance and the provision of any medical certificates
that may be required by their employer). Sick leave,
like carer’s leave, also comes out of the limited
personal leave entitlement.
Where a member of an employee’s immediate family or
household sustains a life threatening injury or illness,
or dies, the employee is entitled to two days’ paid
compassionate leave (unless they are casual employees,
in which case the leave is unpaid). Compassionate
leave is separate from the personal leave entitlement,
available to be taken as sick or carer’s leave.
Where an employee is not entitled to any of the above
paid leave, an employer can allow the employee to
take paid or unpaid ‘special’ leave to address their
personal circumstances.

An employee can’t physically get to work because
flooding or cyclone damage has prevented their
access. Does an employer have to keep paying
them while this continues?
Generally, no, although an employer could allow the
employee to access any accrued but untaken annual
or long service leave entitlements, or to take paid
annual leave in advance, provided the employer and
the employee agree to that.

An employee is not directly affected by the floods
or cyclone, but has taken time off to assist family
members who are directly affected. What is their
entitlement to do that?
An employee may be entitled to take paid or unpaid
carer’s leave in this circumstance. Carer’s leave is
available where an employee is required to provide care
or support for members of their immediate family or
household because of an unexpected emergency.
Natural disasters will qualify.

The period for which an employee can be absent on
community service leave is not specified in the Fair
Work Act but must be reasonable considering:
• the time the employee is engaged in the
emergency work
• reasonable travelling time associated with the work
• reasonable rest time after performing such work.

To be considered community service leave, the
employee must, as soon as practicable, notify their
employer of their absence and advise of the expected
period of their absence.

Where an employee exhausts their entitlement to
paid carer’s leave, they may be entitled to take further
periods of unpaid carer’s leave.

Do you need extra help accessing
our services?

An employee was not directly affected by the
floods or cyclone but wants to take time off work
to perform volunteer community work. Does an
employer have to allow that?

We can organise for an accredited interpreter to help
you. We are committed to making our services accessible
to people from culturally and linguistically diverse
backgrounds and people with disabilities.

Generally, no, but an employer can allow it on a paid
or unpaid basis if they want to do so.

An employee is a member of the State Emergency
Service and was called to perform emergency
service work when the floods started to rise or the
cyclone came. Are they entitled to time off for that
and, if so, are they entitled to paid leave?
Employees who are members of the State Emergency
Service, or another ‘recognised emergency management
body’ (as defined in the Fair Work Act) are entitled to
take community service leave for the time they were
engaged in the emergency work. This leave is generally
unpaid, although some employers treat it (or part of it)
as paid leave, either because they choose to do so or
have agreed to do it.

If you would like this factsheet explained in your language,
please phone the Translating and Interpreting Service on
13 14 50 to speak to an interpreter. Ask them to connect
you to Legal Aid Queensland. If you are deaf or have a
hearing or speech impairment you can contact us using the
National Relay Service. Visit www.relayservice.gov.au and
ask for 1300 65 11 88 (our legal information line). These
are free services.

Your Local Legal Aid Queensland office:
BRISBANE
44 Herschel St, 4000
BUNDABERG
3rd Floor, WIN Tower,
Cnr Quay & Barolin Sts, 4670

INALA
Level 1, Inala Commonwealth
Offices, 20 Wirraway Pde, 4077
IPSWICH
Level 7, 117 Brisbane St, 4305

CABOOLTURE
Ground Floor, Kingsgate
42 King St, 4510

MACKAY
Ground Floor,
17 Brisbane St, 4740

CAIRNS
Level 2, Cairns Square Complex,
42-52 Abbott St, 4870

MAROOCHYDORE
Ground Floor, M1 Building
1 Duporth Ave, 4558
MOUNT ISA
6 Miles St, 4825
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ROCKHAMPTON
Ground Floor, 35 Fitzroy St, 4700
SOUTHPORT
Level 2, 7 Bay St, 4215
TOOWOOMBA
1st Floor, 154 Hume St, 4350
TOWNSVILLE
3rd Floor, Northtown
280 Flinders St, 4810
WOODRIDGE
1st Floor, Woodridge Place,
Cnr Ewing Rd & Carmody St, 4114

For more information
about our services visit
legalaid.qld.gov.au
or phone 1300 65 11 88
or 1300 650 143 (Indigenous Hotline)

